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evidence indicate that other affordable
housing is available; or

(B) For Section 8 or Public Housing cov-
ered programs: Make a determination of
the availability of affordable housing
of appropriate size based on evidence of
conditions which when taken together
will demonstrate an inadequate supply
of affordable housing for the area in
which the project is located, the con-
solidated plan (if applicable, as de-
scribed in 24 CFR part 91), the respon-
sible entity’s own knowledge of the
availability of affordable housing, and
on evidence of the tenant family’s ef-
forts to locate such housing.

(ii) The responsible entity must also:
(A) Notify the tenant family in writ-

ing, at least 60 days in advance of the
expiration of the deferral period, that
termination will be deferred again
(provided that the granting of another
deferral will not result in aggregate de-
ferral periods that exceeds the maxi-
mum deferral period). This time period
does not apply to a family which in-
cludes a refugee under section 207 of
the Immigration and Nationality Act
or an individual seeking asylum under
section 208 of that Act, and a deter-
mination was made that other afford-
able housing is not available; or

(B) Notify the tenant family in writ-
ing, at least 60 days in advance of the
expiration of the deferral period, that
termination of financial assistance will
not be deferred because either granting
another deferral will result in aggre-
gate deferral periods that exceed the
maximum deferral period (unless the
family includes a refugee under section
207 of the Immigration and Nationality
Act or an individual seeking asylum
under section 208 of that Act), or a de-
termination has been made that other
affordable housing is available.

(c) Option to select proration of assist-
ance at end of deferral period. A family
who is eligible for, and receives tem-
porary deferral of termination of as-
sistance, may request, and the respon-
sible entity shall provide proration of
assistance at the end of the deferral pe-
riod if the family has made a good faith
effort during the deferral period to lo-
cate other affordable housing.

(d) Notification of decision on family
preservation assistance. A responsible
entity shall notify the family of its de-

cision concerning the family’s quali-
fication for family preservation assist-
ance. If the family is ineligible for fam-
ily preservation assistance, the notifi-
cation shall state the reasons, which
must be based on relevant factors. For
tenant families, the notice also shall
inform the family of any applicable ap-
peal rights.

[61 FR 13616, Mar. 27, 1996, as amended at 61
FR 60539, Nov. 29, 1996]

§ 5.520 Proration of assistance.
(a) Applicability. This section applies

to a mixed family other than a family
receiving continued assistance, or
other than a family who is eligible for
and requests and receives temporary
deferral of termination of assistance.
An eligible mixed family who requests
prorated assistance must be provided
prorated assistance.

(b) Method of prorating assistance for
Housing covered programs—(1) Proration
under Rent Supplement Program. If the
household participates in the Rent
Supplement Program, the rent supple-
ment paid on the household’s behalf
shall be the rent supplement the house-
hold would otherwise be entitled to,
multiplied by a fraction, the denomina-
tor of which is the number of people in
the household and the numerator of
which is the number of eligible persons
in the household;

(2) Proration under Section 235 Pro-
gram. If the household participates in
the Section 235 Program, the interest
reduction payments paid on the house-
hold’s behalf shall be the payments the
household would otherwise be entitled
to, multiplied by a fraction the denom-
inator of which is the number of people
in the household and the numerator of
which is the number of eligible persons
in the household;

(3) Proration under Section 236 Program
without the benefit of additional assist-
ance. If the household participates in
the Section 236 Program without the
benefit of any additional assistance,
the household’s rent shall be increased
above the rent the household would
otherwise pay by an amount equal to
the difference between the market rate
rent for the unit and the rent the
household would otherwise pay multi-
plied by a fraction the denominator of
which is the number of people in the
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household and the numerator of which
is the number of ineligible persons in
the household;

(4) Proration under Section 236 Program
with the benefit of additional assistance.
If the household participates in the
Section 236 Program with the benefit of
additional assistance under the rent
supplement, rental assistance payment
or Section 8 programs, the household’s
rent shall be increased above the rent
the household would otherwise pay by:

(i) An amount equal to the difference
between the market rate rent for the
unit and the basic rent for the unit
multiplied by a fraction, the denomina-
tor of which is the number of people in
the household, and the numerator of
which is the number of ineligible per-
sons in the household, plus;

(ii) An amount equal to the rent sup-
plement, housing assistance payment
or rental assistance payment the
household would otherwise be entitled
to multiplied by a fraction, the denom-
inator of which is the number of people
in the household and the numerator of
which is the number of ineligible per-
sons in the household.

(c) Method of prorating assistance for
Section 8 covered programs—(1) Section 8
assistance other than Section 8 rental
voucher assistance. For Section 8 assist-
ance other than assistance provided
under the Section 8 Rental Voucher
Program, the PHA shall prorate the
family’s assistance as follows:

(i) Step 1. Determine gross rent for
the unit. (Gross rent is contract rent
plus any allowance for tenant paid util-
ities).

(ii) Step 2. Determine total tenant
payment in accordance with 24 CFR
813.107(a). (Annual income includes in-
come of all family members, including
any family member who has not estab-
lished eligible immigration status.)

(iii) Step 3. Subtract amount deter-
mined in paragraph (c)(1)(ii), (Step 2),
from amount determined in paragraph
(c)(1)(i), (Step 1).

(iv) Step 4. Multiply the amount de-
termined in paragraph (c)(1)(iii), (Step
3) by a fraction for which:

(A) The numerator is the number of
family members who have established
eligible immigration status; and

(B) The denominator is the total
number of family members.

(v) Prorated housing assistance. The
amount determined in paragraph
(c)(1)(iv), (Step 4) is the prorated hous-
ing assistance payment for a mixed
family.

(vi) No effect on contract rent. Prora-
tion of the housing assistance payment
does not affect contract rent to the
owner. The family must pay as rent the
portion of contract rent not covered by
the prorated housing assistance pay-
ment.

(2) Section 8 Rental Voucher assistance.
For assistance under the Section 8
Rental Voucher Program, the PHA
shall prorate the family’s assistance as
follows:

(i) Step 1. Determine the amount of
the pre-proration voucher housing as-
sistance payment in accordance with 24
CFR part 887. (Annual income includes
income of all family members, includ-
ing any family member who has not es-
tablished eligible immigration status.)

(ii) Step 2. Multiply the amount de-
termined in paragraph (c)(2)(i), (Step 1)
by a fraction for which:

(A) The numerator is the number of
family members who have established
eligible immigration status; and

(B) The denominator is the total
number of family members.

(iii) Prorated housing assistance. The
amount determined in paragraph
(c)(2)(ii), (Step 2) is the prorated hous-
ing assistance payment for a mixed
family.

(iv) No effect on rent to owner. Prora-
tion of the voucher housing assistance
payment does not affect rent to the
owner. The family must pay as rent the
portion of rent not covered by the pro-
rated housing assistance payment.

(d) Method of prorating assistance for
Public Housing covered programs. The
PHA shall prorate the family’s assist-
ance by:

(1) Step 1. Determining total tenant
payment in accordance with 24 CFR
913.107(a). (Annual income includes in-
come of all family members, including
any family member who has not estab-
lished eligible immigration status.)

(2) Step 2. Subtracting the total ten-
ant payment from a HUD-supplied
‘‘public housing maximum rent’’ appli-
cable to the unit or the PHA. (This
‘‘maximum rent’’ shall be determined
by HUD using the 95th percentile rent
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for the PHA.) The result is the maxi-
mum subsidy for which the family
could qualify if all members were eligi-
ble (‘‘family maximum subsidy’’).

(3) Step 3. Dividing the family maxi-
mum subsidy by the number of persons
in the family (all persons) to determine
the maximum subsidy per each family
member who has citizenship or eligible
immigration status (‘‘eligible family
member’’). The subsidy per eligible
family member is the ‘‘member maxi-
mum subsidy’’.

(4) Step 4. Multiplying the member
maximum subsidy by the number of
family members who have citizenship
or eligible immigration status (‘‘eligi-
ble family members’’).

(5) Step 5. The product of steps 1
through 4, as set forth in paragraph
(d)(2) of this section is the amount of
subsidy for which the family is eligible
(‘‘eligible subsidy’’). The family’s rent
is the ‘‘public housing maximum rent’’
minus the amount of the eligible sub-
sidy.

§ 5.522 Prohibition of assistance to
noncitizen students.

(a) General. The provisions of §§ 5.516
and 5.518 permitting continued assist-
ance or temporary deferral of termi-
nation of assistance for certain fami-
lies do not apply to any person who is
determined to be a noncitizen student
as in paragraph (c)(2)(A) of Section 214
(42 U.S.C. 1436a(c)(2)(A)). The family of
a noncitizen student may be eligible
for prorated assistance, as provided in
paragraph (b)(2) of this section.

(b) Family of noncitizen students. (1)
The prohibition on providing assist-
ance to a noncitizen student as de-
scribed in paragraph (a) of this section
extends to the noncitizen spouse of the
noncitizen student and minor children
accompanying the student or following
to join the student.

(2) The prohibition on providing as-
sistance to a noncitizen student does
not extend to the citizen spouse of the
noncitizen student and the children of
the citizen spouse and noncitizen stu-
dent.

§ 5.524 Compliance with non-
discrimination requirements.

The responsible entity shall admin-
ister the restrictions on use of assisted
housing by noncitizens with ineligible
immigration status imposed by this
part in conformity with all applicable
nondiscrimination and equal oppor-
tunity requirements, including, but not
limited to, title VI of the Civil Rights
Act of 1964 (42 U.S.C. 2000d–2000d–5) and
the implementing regulations in 24
CFR part 1, section 504 of the Rehabili-
tation Act of 1973 (29 U.S.C. 794) and
the implementing regulations in 24
CFR part 8, the Fair Housing Act (42
U.S.C. 3601–3619) and the implementing
regulations in 24 CFR part 100.

§ 5.526 Protection from liability for re-
sponsible entities and State and
local government agencies and offi-
cials.

(a) Protection from liability for respon-
sible entities. Responsible entities are
protected from liability as set forth in
Section 214(e) (42 U.S.C 1436a(e)).

(b) Protection from liability for State
and local government agencies and offi-
cials. State and local government agen-
cies and officials shall not be liable for
the design or implementation of the
verification system described in § 5.512,
as long as the implementation by the
State and local government agency or
official is in accordance with pre-
scribed HUD rules and requirements.

[61 FR 60540, Nov. 29, 1996]

§ 5.528 Liability of ineligible tenants
for reimbursement of benefits.

Where a tenant has received the ben-
efit of HUD financial assistance to
which the tenant was not entitled be-
cause the tenant intentionally mis-
represented eligible status, the ineli-
gible tenant is responsible for reim-
bursing HUD for the assistance improp-
erly paid. If the amount of the assist-
ance is substantial, the responsible en-
tity is encouraged to refer the case to
the HUD Inspector General’s office for
further investigation. Possible crimi-
nal prosecution may follow based on
the False Statements Act (18 U.S.C.
1001 and 1010).
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